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I. The Nature of Feudal Holdings, Superiorities 


and Juriſdictions, with the Caſualties and 
Forfeitures incident thereto. 


touching the ſame, in a late Pamphlet, enti- 1 
tued, Superiorities dib d, or Scotland's 2 
Grievance on account Boldings and Heres . 
ditary Juriſdictions, Ge. 

ns, Superioritics and Ju- 

riſdictions have not been any of the Cauſes 

of the Rebellions 1715, or 1745. 

IV. That the infringing the ſame may be 1 


4 geroug to our happy Cd 
Non cuiquam hominum jus fuurt detrahendum et, * 
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A N 
ESS A AY upon Feudal Holdings, Supes 


riorities, and hereditary Juriſdictions 
in ScorLAND, Ge. 


T is ſuggeſted in the Advertiſement prefixed to 
the Pampblet, intituled, Superiorities diſ- 
played, Fc. which gives Occaſion to this 

Efjay, ** That the valuable Performance was 
« publiſhed in the Year 1716, by a Gentleman 
« of great Knowledge, touching Holdings and 
% Tariſdifions: And that a ſecond Edition 
«* would not be unacceptable after the late Re- 
« bellion, when the Parliament are to take that 
« important Affair under Deliberation.” That 
it was not wrote in the Year 1716, 1s evident 
from the Reference to the AF of King George I. 
who could not be ſo deſigned till after his preſent 
Majeſty's Acceſſion to the Crown ; and the Au- 
thor*s Obſervation (a) that the Aft was not com- 
plied with, could not be made till after a Tract 
of Years, 

Be that as it will, T who own myſelf a Scotſ- 
man, but at the ſame Time à true Briton, ſhall 
ſhow i in the following Sheets, that the Author of 

that 
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that Performance has fallen into many Errors 

rouc hing our Holdings and Juriſdictions; and 
if he was a Perſon of Knowledge in them, he has 
not been endued with un Attachment to Truth 
and Integrity, he reproaches our Law in many 
Particulars, and paints it in the moſt odious Co- 
lours ; it muſt therefore be agreeable to all Lovers 
of their Country, to have theſe Aſperfions wiped 
off, and our Law, touching theſe Matters, put 
in its true Light, which I ſhall do in this Eſſay. 
It muſt li keways give Pleaſure to all true Britons, 

that Juſticc bs done their 6 of North 
Britain. 

T ſhall firſt deſeribe the Nature of our Holdings 
and Juriſdictions, the Caſualties and For feitures 
incident thereto in a fummary Way, ſo far as the 
preſent. Occaſion requires; and then take notice of 
the diverſe, groſs, calummous Aſſertions of our 
Author touching the ſame. And, in the third 
Place, T ſhall ſhew that they have not given Oc- 
caſh on to the unnatural Rebellions that commenced 
in the Highlands ; and conſequently, that the 
aboli Hing them cannot be a reaſonable or neceſſary 
Mean to prevent the like in Time coming. And, 


in the laſt Place, T fhall conclude with ſhowing, 


that they are reſerved to us, in ſuch Manner, by 
the Articles of Union, that they cannot be in- 


fringed, without Danger to our happy Conſtitution, 


2 
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1331 
SECTION I. 
The Nature of Feudal Holdings and furiſdic- 


tions briefly explained, with the Caſualities 
and For feitures incident thereto, 3 


X Feudal Holding, or Tenure of Lands and 
{4 YL Tenements, is the Manner whereby the 
Vaſſal or Tenant holds the Tenements of his Lord 
or Superior. The Superior remains ſtill veſted 
and ſeized of the Lands, as of Fee, and his Right 
is deemed a Fee, in Queſtions with all others, 
except the Vaſſal, over whoſe Fee he has an in- 
herent Juriſdiction, and diverſe Caſualities, ac- 
cording to the reſpective Kinds of Holdings. 
The Superiority including this Juriſdiction, 
and theſe Caſualities, is called d uminium direc- 
tum, and is as much the Property of the Supe- 
rior, as the dominium utile, or a permanent 
Right to the yearly Fruits and Profits of the 
Subject is the Vaſſal's, and the Vaſſal's Right is 
ſubordinate to the Superior's reſerved Right; fo 
that any Invaſion upon the Superior's Right of 
Superiority, is as much an Invaſion upon his 
Property, as upon the Vaſſal's, when the Rents 
and Profits of the Lands are forcibly ſeized from 
him, and he diſpoſſeſt. 
The different Kinds of Holding neceſſary to 
be noticed in the preſent Caſe, are only Ward, 
Feu and Blench : For, as to Burgage Holdings, 
whereby Perſons hold Burgal Tenements. of the 
15 Crown, 


; 
| 
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Crown for Performance of Watching and Ward- 
ing within Royal Burrows, and Holdings in 
Mortification of Lands to Colleges, or other 
Corporations ; they afford no Caſualties, and 
are not exclaimed againſt by our Author. 
Holdings in Ward, ſo called from the Ward- 
hip of the Heir, the principal Caſualty are like- 
ways termed. Military Fiefs and Holdings b 
ight Service; and are theſe, by which the V, of 
fat is liable to the Superior in Services, uſed and 
you at large, ſervitia debita et conſueta ; of 
old this was underſtood chiefly to be Military 
Service to aſſiſt the Lord in his Wars. And as 
to ſuch Holdings of the King, the Vaſfals were 
bound to attend the King's Hoſt as oft as called 
upon ; and when of Subje& Superiors, to re- 
lieve the Superiors of Part of the Military Service 
to the Crown, by attending the King's Hoſt 
likeways; for ſtill the Superior, notwithſtand- 
ing the Fee is ſettled in the Sub-vaſſal, remains 
the Crown's Vaſſal, and the Sub- vaſſal is bound 
to ſerve the King his liege Lord paramount, 
in Preference to his immediate Over- lord: At- 
tendance and other Services are likeways incum- 
bent on Ward Vaſſals towards their Superiors, 
according to Uſe and Wont. . 
Holdings in Feu or Feu- farm are theſe, where- 
by the Superior has a reſerved Rent or yearly 
Duty iſſuing out of the Lands, and reſemble 
perpetual Leaſes, or what in the Civil Law was 
called jus emphyteuticum, 


Blench 
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Blench Holdings are thoſe, whereby the Vaſ- 
fal is only liable in an cluſory Duty of a Penny, a 
Roſe, or the like, if tis yearly aſkt, % petatur 
tantum ; this is only for Form's ſake, 1 in Recog- 
nizance of the Superior's Juriſdiction. The 
Preſtation, incumbent on the Vaſſal, is called the 
Reddendo, from the firſt Word of the Clauſe in 
the Charter to that Pu rpole, as the Clauſe, which 
diſcriminates the Manner of Holding, is e 
the Tenendas, from the firſt Word of it. 

Ward Holdings or Military Fiefs were alway 
reputed the moſt honourable, as they were 
moſt ancient; but Feu and Blench Holdings are 
more beneficial to the Vaſſals, and have ſome 
Reſemblance to Holdings in Soccage in England, 
and came to be in uſe with us, when Feudal 
Rights degenerated from their original State, and 
12 nearer to the Nature of allodial 
Rights 

hy ſtill in all theſe Kinds of Holdings, the; 
reſerved Right of Superiority implies certain, 
Caſualties, according to the different Contin- 
gencies befalling the Fee. Upon the Vaſſal's 
Death the Fief opens to the Superior, and is in 
his Hands; and to relieve it, the Heir is liable. 
to a Caſualty, termed Relief: This is a Year's 
Rent, according to the favourable Conſtruction, 
in Ward and Blench Holdings, viz. the new. 
Retour-duty or Extent, fo called, in Contradi- 
ſtinction to the old Retour- duty or Extent. This 
old Retour- duty was made out in ancient Times; 

but 
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but thereafter there was a new Survey of the 
Lands in Scotland, and the yearly Value then 
aſcertained was called the new Retour-duty. 

This Survey was made ſome Centuries ago (a); 
and the Duty thence ariſing retains till the 
Name of the new Retour-duty and Extent, 
which it obtained at firſt, and which is the Rule 
betwixt Superior and Vaſtal as to the Relief, and 
in ſore Fiefs is not the fortieth Part of the real 
Rent at preſent, and in none, I believe, exceeds 
the twentieth Part; ſo that it is but a ſmall 
Confideration to the Superior for receiving the 
Heir in thoſe Holdings; and in Feu- farms only 
a Year's Feu- duty extraordinary is preſtable i in 
Name of Relief, and that only where it is ex- 
preſly ſtipulated in the Charter, which, for moſt 
Part, is the Caſe. 
If the Heir of the Vaſſal lies out unentered 
after the Year, whereby the Fief remains ſtill in 
the Superior's Hands, bei is intitled to the new 
retoured Du during the Non- entry; and if he 
contumacioufly lies out unentered, after the Su- 
perior interpels him by a Declarator of Non- 
entry before the Court of Seſſion, the full Rents 
and Profits of the Fief belong to the Superior, 
as a Penalty for his Contempt. 

'Tis' plain that the Vaſſal ſuffers this Hard- 
ſhip by his own Fault, for the Superior is bound 
to enter the Heir on Payment of the Relief; 
and if he refuſes, the next Superior may be com- 


pelled 


(e) Par. 147 4. C. 55. 


FEUDAL HOLDINGS, Sc. 9 


pelled to receive him, and the immediate Supe- 
rior, as a Penalty upon his Refuſal, loſes the Su- 
periority during his Life. * | 

Nor can the Creditors ſuffer by the Heirs ly- 
ing out -unentered ; for they may lead Adjudi- 
cations of the Eſtate upon a ſpecial Charge a- 
gainſt the Heir to enter therein, and thereupon 
oblige the Superior to receive them as Vaſſals in 
the Fief; ſo that the Lands are na longer in 
Non-entry as to their Intereſt. | 
The next common Caſualty of all Hold- 
ings is, the Liferent Eſcheat of the Vaſſal; for 
if the Vaſſal is-charged with Horning (which 
is a Writ in the King's Name) to pay a Debt, 
and does it not within.the Days of the Charge, 
he may be denounced the King's Rebel. This 
being done at the Market-Croſs of the Head- 
Burrow of the County where he reſides, and 
the Denunciation duly recorded, all his Move- 
ables fall as Eſcheat to the Crown. The like 
holds, if one is cited in a criminal Action to 
abide. Trial, and does not appear at the Diet 
prefixed, he is thereon denounced, and his Eſ- 
cheat falls to the King. | 

Theſe Letters or Writs are termed Hornings, 
from three Blaſts of a Horn uſed by the Meſ- 
ſenger at the Denunciation, or Proclamation of 
the Perſon Rebel to the King, for not obtem- 
perating his Majeſty's Command in the Writ. 

This ſingle Eſcheat is always burdened with 
the Debt in the Horning, whereon it proceeds ; 


and 
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and likeways all Creditors who, for prior Debts; 
affect the Subjects that fall under it, before the 
Eſcheat is declared in a Suit before the Lords of 
Seſſion for that Purpoſe, are preferable to the 
Donatary of the Eſcheat ; nor do the Barons 
of Exchequer, as Adminiftrators for the Crown, 
almoſt ever make ſuch Gifts to others than law- 
ful Creditors, for Payment of their Debts ; fo 
that there is no Hardſhip in this Executorial. 

And further, .ſuch Denunciations for Civil 
Cauſes are commonly uſed at the Market-Croſs 
of Edinburgh, which have no other Effect a- 
gainſt Perſons living without that County, than 
to ſerve as Warrants for a Caption to be raiſed 
thereon againſt the Party. 

If the Perſon in Civil Rebellion (as one 3 
ced orderly to the Horn is ſaid to be) continue 
under it for Vear and Day, after the Denunciation 
at the Market-Croſs of the Head-Burrow, his 
Liferent Eſcheat falls to the reſpective Superiors 
of whom he holds his Lands: By this the Su- 
perior, his Vaſſal being deemed civilly dead, may, 
after obtaining Declarator of the Eſcheat, enter 
to the Poſſeſſion of the Lands during the Vaſkal' 
F 
| But the Liferent Eſcheat being no natural 
Caſualty of the Fief, but only atiſing from the 
Statute (@), falls to the Su perior, with the Bur- 
den of all the Debts and Deeds affecting the 
Lands, whether conſented to _ the Superior 

or 
8) Par. t535. C. 32. « 
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or not: And Creditors may likeways perfect 
their Securities upon the Lands within Year and 
Day, after the Denunciation, termed curſus re- 
bellionis; wherefore, if the Creditors ſuffer 
Damage by this Caſualty, it is their Fault, 
that did not take Care of their own Security, et 
Jura vigilantibus ſeripta ſunt. 

| Theſe Effects of a Civil Rebellion, with us, 
are not ſo grievous in the worſt View, as of an 
Outlawry in England, the Party, who forfeits 
the Protection of the Law, might, in ancient 
Times, have been killed with Impunity by any 
Perſon ; he was ſaid gerere caput lupinum, and 
might be deſtroyed as a Wolf (a) ; and ſtill the Et- 


fects of it are ſevere, eſpecially for not compear- 


ing to take Trial in criminal Caſes ; the Out- 
lawry has the fame Effect, as a Conviction and 
Sentence, till it is reverſed. t 
The Caſualties, peculiarly incident to Ward 
Holdings, are two; 1/t, The Wardſhip of the 
Lands during the Heir's Nonage : This, of old, 
carried the Wardſhip of the Perſon of the Heir, 
and-excluded all others from the Guardianſhip ; 
but that has been in Diſuſe more than a Cen- 
tury : It however ſtill carries the Rents and Pro- 
fits of the Fief during the Heir's Minority, and 
a Year's Rent farther for the Relief, which, in 
this Caſe, is extended to a full Year's Rent. 
But this is with the Burden of a Terce, or 
Liferent of the Third of the Rents of the Lands 
| 10 
() Bratt, Tract. 21. Cap. 11, 
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to the Widow, and of all the Debts and Deeds 
of the Vaſlal conſented to by the Superior; and 
it is the Creditors own Fault, if they did not ob- 
tain the Superior's Conſent, which, upon Adju- 
dications, he is bound to give, by entering them 
upon Payment of a Year's Rent: It is like ways 
burdened with a reaſonable Conſideration to the 
Heir for his Suſtenance and Alimony, and the 
Overplus of the Rents and Profits of the Fief are 
jaſtly allowed to the Superior, in order to pro- 
vide one, in, place of the minor Vaſſal, to per- 
form the Services till he come of Age, and is 

capable to do it. 

- The other Caſualty, incident to Ward Hold- 
1923, is the Avail or Value of the Marriage af 
the Heir; for if the Heir was not married in 
the Anceſtor's Time, he is bound ta take the 
Superior's Conſent to his Marriage; and if he 

cs not, 15 ſubjected to two Years Rent of his 
Eſtate, to which the Avail of the Marriage is 
by Cuſtom limited; and if he marries contrary 
to the Superior' 8 Mind, the double Avail is 
due, which is valued at a Year's Rent more. 
- If the Vaſſal holds more Fiefs af different Su- 

riors, the eldeſt, or he of whom his An- 
ceſtors held the firf Fief, is preferred to this 
Caſualty; and if he held any of the King or 
Prince, r are es to all Subject Sope- 
riors. ILY 


The King taxes this Caſualty, and that of the 


| . to final Sums, cxigible i in place of 


theſe 
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theſe Caſualties, when they are incutr'd; nor 
does his Majeſty, or the Prince, ordinarily gift 
theſe Caſualties, unleſs upon extraordinary Oc- 
caſions, to Creditors, or perhaps for the Behoof 
of younger Children, when they happen to- be 
unprovided. In ſuch Caſe; the King, who is the 
common Father of his Subjects, exerts his Royal 
Prerogative for their Good, and thereby ſupplies 
the Neglect or Omiſſion of the natural Parents. 

If it ſhall happen that one holds a ſmall Fief 
of a Subject, and none of the King or Prince, 
it may ſeem a Hardſhip that the Heir, on Ac- 
count of this Caſualty, ſhall be ſubjected to two 
or three Years Rent of his whole Eſtate, which 
perhaps exceeds the Value of the Ward Fief: 


But then he has this Remedy, that he needs 


not concern himſelf with the Ward Fief; but 
ſuffer the Superior to evict it for ſatisfying this 
Caſualty ; for 'tis only the Heir's entering to the 
Fief that ſubjects him perſonally ; but the Su- 
perior has a real Action for poinding or diſtrain- 
ing the Ground for the Avail, as aſcertained by 


Decree of the Court of Seſſion, whether the 


Heir enter or not. WH 
Buy the Feudal Contract, the Vaſſal comes un- 
der the Obligation of Gratitude ; and therefore; 
upon Commiſſion of certain Facts therewith in- 
conſiſtent, called Feudal Delinquencies. he for- 
feits the Fee to the Superior; and, upon his 
obtaining a Decree of Declarator againſt the 
Vaſſal, the Fee opens to him free of all the 
V Debts 


3 
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Debts and Deeds of the Vaſſal not conſented to 
by the Superior, or ſecured by proper Dili- 
gence, two of theſe Delinquencies are com- 
mon to all Holdings, viz. Diſclamation and 
Purprefture, and one peculiar to Ward-hold- 
ings, ſpecially termed Recognition, - which, in 
2 larger Acceptation, is comprehenſive of ail 
three, becauſe the Fee recognoſces and returns 
thereon to the Superior, as opens to him. 
Diſclamation is where the Vaſſal wilfully takes 
Infeftment from another than his lawful Supe- 
rior, or, in a formal Manner, diſclaims his Su- 
pros Right; this is an ungrateful Act in the 
aſſal, throwing off his Duty, and, in Effect, 
withdrawing himſelf from the Fidelity he owes 
the Superior, according to the original State of 
Fiefs; and therefore is juſtly puniſhable by a 
Forfeiture of the Fief ; but any juſtifiable Ex- 
cuſe, or probable Ignorance, will ſave the Vaſſal 
from that ſevere Penalty. 
The other common Feudal Delinquency, 
whereby the Fee opens and returns to the Supe- 
rior, is Purpreſture or Purpriſion; this happens 
when the Vaſſal encroaches upon the Superior's 
proper Lands, and attempts to appropriate the 
fame, by encloſing them with his own, This 
is an Act of high Inſolence and Ingratitude, to 
attempt to depriye the Superior of his Lands, 
when, at the ſame Time, the Vaſſal owes his 
own, Property to the Superior ; and therefore 
this juſtly infers a Forfeiture of the Fief to the 


Supe- 


2. 
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Superior : But, at the ſame Time, it requires a 
deliberate and wilful Encroachment to infer it 
and any probable Ignorance will afford an Ex- 
cuſe to the Vaſſal, and free him from the Pe- 


nalty. 


The Feudal Delinquence peculiar to Ward- 


holdings, is that, which in a ſpecial Senſe is 


termed Recognition : It is incurred, when the 
Vaſſal aliens more than the Half of his Lands 


holden of the Superior without his Conſent : 


By this he is preſumed to render himſelf unfit 


to attend the Service of his Superior, and there- 
fore the Fief returns to the Superior, that he 


may find a Vaſſal to ſerve him: If theſe Parcels 


of the Fee are confirmed by the Superior, or are 
aliened with his Conſent, they are ſafe, and tis 
the Fault of the Purchaſers that they did not ob- 
tain it, or by adjudging in Implement, compel 
the Superior to receive them, which would en- 
tirely ſecure them from the Effect of the Re- 
cognition that might be incurred, by the Vaſſal's 
alienating more than the Halt. e 

All theſe Feudal Delinquencies come under 
the Name of Recognition, as already ſaid; and 
therefore, tho' the Superior ſhould refuſe to con- 
firm thoſe Rights, yet theſe intereſted in them 
may uſe Inhibition thereon, which will ſecure 


them againſt the Effect of Recognition, by ſub- 


ſequent Alienations holden baſe, z. e. of the 
Vaſſal the Granter, as likeways may perſonal 
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Creditors (a); ſo that theſe Feudal Delinquen- 
cies cannot be prejudicial to Parchaſers' or Cre- 
ditors that are attentive to their own Intereſt. - 

- Thus I have ſhown the Nature of Superiori- 
ties, their Caſualties, and the Delinquencies 
whereby the Fief may open to the Superior. I 
ſhall now proceed to the Juriſdictions inherent 
to them; and in the fir} Place, as above hint- 
ed, every Superiority implies a Juriſdiction in 
every Fief over the Poſſeſſors for the Rents ; but 
there is great Difference of - Juriſdictions, the 
loweſt is that whereby the Heritor or Landlord 
may purſue, and give Decrees by his Baillie for 
the Rent, which every Vaſſal or Proprietor is 
veſted with. 15 | . * 

The next Degree of Juriſdiction, is that Which 
includes both a Civil and Criminal Cognizance. 
The loweſt Criminal Juriſdiction is what we 
call for Battery and Bloodwits, vig. Offences, 
whereby a Party is beaten or Blood-drawn of 
him, but no greater. Harm done ; and this is 
implied in all Baronies: But if the Erection of 
the Barony contain a Power of Pit and Gallows, 
it imports Weg in ordinary capital Caſes, 
but not in the excepted Crimes, which go un- 
der the Name of the Four Pleas of the Crown, 
viz. Murder, Robbery, Rape, and wilful Fire 
raiſing. It is ſo called, from the Manner of 
Execution of Criminals, viz. by havging the 
Mien upon the Gallows or Gibbet, and drown- 


() Parl. 1686. C. 16. 
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ing. the Women, ſentenced in a capital Crime, 
in a Pit, it not being thought dent of old to 
hang them. 

The Barons of old with us were Lords of 
Parliament (a), but the ſmall Barons were at 
firſt indulged a Diſpenfation from attending in 
Perſon at Parliament, and that they might ap- 
pear by their Commiſſioner (6). But at laſt 
this Privilege was turned into a Diſability, ſo as 
they could not claim a Seat in Parliament, but 
beboved to content themſelves with a Repre- 
nn by TAS Commiſlioner (e), f that 
they were oy. intitled to vote in the Election 
of a Commiſſioner or Knight from the Shire, or 
of being elected; and thus they had no other 
Privilege. than any, Freeholder of the Shire, and 
this is Do — — at this Day. But the great 
Barons, 7. e. theſe who had ET to the Value 
of 20. — old Extent, or 100 Merks of the 
new Extent, continued to be Members. of Par- 
liament (d); and many of our ancient Lords 
have no other Title to capacitate them as Peers, 
than their Ba Baronies, which being, once eſtabliſh- 
[dt to them, they and. their Heirs are Peers equal 
to thoſe that have Patents of Peerage. 

Hence it is, that Lords of Parliament, Viſ- 
counts, Earls, Marquiſſes and Dukes have no 
higher Juriſdiction thao that of Barons; for 


truly 
© Pal 1425. C.g2. 01 Parl. 1427. C. 10. Parl. 1503. 


C. 78. (ch Parl. 1587. C. 114. (d) Parl. 1457. C. 75- 
Fei. 1503. C. 78. | | 
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truly the Barons originally were Peers, pares cu- 
rie, compoſing the King's ſupreme Court of 
Parliament, tho” at laſt their Privilege, as to the 
greateſt Part of them, dwindled, as above, into 
a Right of Repreſentation, as at this Day. 

But the Juriſdiction of a Regality is much 
higher than that of a Barony, and the Perſon 
veſted with it, whether Peer or Commoner, has 
a Civil Juriſdiction within the Bounds of the Re- 
gality, equal to that of a Sheriff, and a Crimi- 
nal Juriſdiction ſuperior thereto; for he can 
judge by his Baillie, in the foreſaid four Pleas 
of the Crown, to which the Sheriff is not com- 
petent. * | 
They are called Regalities, becauſe they have 
Royal Liberties, the Regalia minora, annexed to 
them ; however their Privileges are not equal to 
thoſe of a County Palatine in England, for their 
Sentences in Civil Caſes are ſubject to the Review 
of the Lords of Seſſion, and in Criminal, regu- 
larly to the Court of Juſticiary; and that the 
Party leſed by them, in Criminal Trials, may have 
Opportunity of Redreſs, Thirty Days are al- 
lowed before Execution of the Sentence on this 
Side Forth, and Forty on the other. The Royal 
Juriſdiction competent to Counties Palatine are 
much higher. | | 

Hereditary Sheriffs have the ſame Juriſdiction 
with Lords of Regalities, except in the above 

Pleas of the Crown, and their Decrees and Sen- 
. tences are liable to the ſame Review; And as 


3 ** Lords 
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Lords of Regalities muſt of Neceflity appoint 
Baillies to hold their Courts, ſo the principal 
Sheriffs, whether hereditary, or named by his 
Majeſty, for moſt Part do not judge in their 
Courts, but appoint Deputes ; and conſequent- 
ly, it can make no Difference as to the Eaſe or 
Benefit of the Lieges, whether their Principals 
are of the one Kind or other. It would certain- 
ly tend much to the Good of this Country; that 
Sallaries were appointed for Baillies of Regali- 
ties and Sheriffs, and that thoſe veſted with the 
Juriſdiction, were bound to appoint ſuch to ad- 
miniſter Juſtice for them, as are educated to the 
Law, and of Ability to exerciſe the Office. This 
would effectually remove all the Inconveniencies 
complained of in all Juriſdictions, whether he- 
reditary or not; for there 1s no Difference in 
that Reſpect betwixt them, ſince we find as few q 
Murmurings againſt the hereditary Sheriffs, as 

againſt thoſe appointed by the King; and the 

Reaſon is plain, that both exerciſe the Office by _ 
their Deputes ; this were a happy Improvement 

of the Article of the Union (a, which reſerves 

inferior Courts, ſubject to Alterations by the 

Parliament of Great Britain, ſuch Alteration 

being for the better Adminiſtration of Juſtice. , 
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| SECTION u. 


The Errors and groſs Miſrepreſentations in the 


Pamppblet, touching Feudal Holdi ugs and Ju- 
- riſaiions, diſcovered. PIE 03", = 
Hs have given a View of Feudal Hold- 
| ings and Hereditary Juriſdictions; let us 
now examine how far our Author has difplay'd 


their genuine Nature; or, if he has miſrepreſented 


them in various Inſtances. I ſhall not trouble 
myſelf or the Reader, with Obſervations upon 
his malevolent Spirit, that runs thro' the whole 
Performance. The Tradition is, that the Au- 
thor held Lands Ward of a Subject Superior, 
with whom he was at Variance, and, to be 
avenged of him, wrote the Piece; but he ought 


not, from his private Reſentment, to have 


poured out his Rancour upon the Conſtitution. 
The firſt Miſtake I ſhall notice in this Au- 
thor is, that he avers (a) e That a Superior 
entering to poſſeſs his Vaſſal's Eſtate, in vir- 
te tue of the Liferent Eſcheat, is not obliged 
to pay the Debt for which the Vaſſal was out- 
* lawed, nor any other Debt of the Vaſſal's or 
„ Sub-vaſſal's, other. than theſe to which the 
*© Superior conſented before the Time of the 
% Outlawry.” 

This is ſurpriſing Ignorance or Malice: The 
Superior, in ſuch Caſe, is bound to own all the 


- Burdens impoſed by the Vaſſal upon the Fief, 


whether 
(0-3. $o 


FEUDAL HOLDINGS, &:c. 21 
whether they were conſented to by himſelf ot 
not ; and even theſe that are compleated within 
Year and Day, after the Denunciation as above, 
either founded on voluntary Rights —— oy 
the Debtor before, or Adjudications led again 
the Vaſſal for the ſame within that Period. 
The Liferent Eſcheat (ſays my Lord Stair ſa) 
e falls to the ſeveral Superiors cum ſuo onere ; 
« and whatſoever did affect the Lands in the 
Hands of the Vaſſal, the ſame doth affect 
them in the Hands of the Superior, in which 
<« it differs from the common Caſualty of Ward 
and Non-entry ; for theſe return to the Su- 
« perior, with ſuch Burdens only as he gave 
«© them with, or whereunto he conſented.” 

Next he affirms (5), © That the Superior 
0 may force the Vaſſal to open his Charter- 
<« cheſt, and exhibit to him all the Rights of 
« his Lands; and if they are wanting, they are 
«« deckred void.” This is no other Privilege, 
than what every other Perſon, ſeized of Lands, 
may uſe by a moſt uſeful Action, à Reduction 
and Improbation, the Intent of forcing the Pro- 
duction of the Rights is, in order to bring on a 
Competition touching the ſame; but if the 
Rights are loſt or wanting, the Defender may, 
to avoid the fatal Conſequence, repeat a proving 
of the Tenor of them; and it he poſſeſſed with- 
out a juſt Title, 'tis but reaſonable he be diſ- 
poſſe!t ; and why. the Benefit of ſuch Action 


ſhould 


(a) Lib. 4. Tit. 10. p. 576. (O p. 5+ 
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ſhould not be allowed to the Superior as much 
as to others, is hard to conceive: . VEE 577 
Our Author proceeds to notice (a), That 


if the Vaſſal is puilty of Purpriſion, by en- 


«* croaching upon his Superior's proper Lands, 
or of Diſclamation, by diſowning his Supe- 
< rior, he forfeits his whole Fee to the Supe- 
* rior.” But it has been already obſerved, 
that theſe Feudal Delinquencies are not incurred, 


unleſs the above Deeds are maliciouſly commit- 


ted, which, to be ſure, ought not to paſs with 


Impunity : Tis but juſt that the Superior be 


ſecured in his Property and Right of Superiority, 
as much as the Vaſſal in his Right of Fee; and 
when the Vaſſal invades them wilfully or mali- 
ciouſly, he ought to ſuffer the Loſs of his Fee, 
which proceeded from the Superior: But there 
can hardly an Inſtance be given, where ſuch 
Forfeiture was claimed, and made effectual; 
however, tis juſt the Law, for ſecuring the Su- 
perior in his Right, ſhould ſtand as it is, tho 
our Author is for breaking thro' all the Fences 
the Law has provided for that Purpoſe. 

He obſerves, in the next Place (C), That Vaſ- 
ee fals are bound to appear at the Superior's 
three Head- Courts: And that they are exor- 
« bitantly fined in caſe of Abſence“. But, fox 
moſt Part, there is only one Head- Court, and 
the Vaſſal may appear by his Proxy; and tho' 


he is in Default, the Fine cannot exceed Ten 


Fg Pounds 
(% P. 6. (4 D. P. 
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Pounds Scots, And few or no Inſtances have 
occurred, in the Memory of Man, where ſuch 
Fines have been exacted. 

Our Author, in the next Place (a), gives us a 
Detail of the Hardſhips in Ward. Holdings : 
But if the original Vail had the Lands ſo holden 
by a gratuitous Grant from the Superior, he, or 
thoſe that ſucceed to him, have no Reaſon to 
complain of the Burdens affecting the Gift; and 
if he was a Purchaſer, the Purchaſe- money or 
Price was adjuſted, according to the Contingen- 
cies and Caſualties inherent to that Kind of 
Holding; fo that the Superior would be for- 
feited of his Intereſt, by altering the Tenure to 
his Prejudice, and the Vaſſal enriched with his 
Sports, to uſe our Author's Words upon the 
like Occaſion. 

He obſerves (0, That the Superior is pre- 
« ferred to the Guardianſhip of the Heir of the 
« Vaſſal in ſuch Holdings, during his Nonage, 
and is his only Guardian by Law,” But he 
admits, that Cuſtom has made ſome Change it 
this Point; and indeed there is ſuch Change in 
that Matter, that for upwards of a Century paſt, 
no Superior has had the Aſſurance to make ſuch 
Claim; and if he did, he would be ridiculed. 
The Tutory of Pupils belongs to theſe named 
by their Father; and in Default of G6xch Nomi- 
nation, to the next Agnat or Kinſman upon the 


Father's Side; and if he declines or delays, a 
op 


(a) P. 6: 0 Ibid. 
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Gift of Tatory — by his Majeſty, as'the 
common Parent, to ſuch Perſons as are thought 


moſt proper by the Pupils near Kinfmen, who 
muſt be cited to the paſſing ſuch Gift. 

But our Author exclaims ſeverely againſt the 
Caſualty, of the Ayail or Value of the Vaſſal's 


| Marriage; and ts the Caſe (a). © Where the 
N Valtl 8 ; 


cannot avoid the Miſchief of his loſing 
* thereby one Hundred, or one Hundred and 
* fifty Times more than the full Worth of the 

« Ward-Fee, vi. if he is worth 10,000 /. 


* annum, and holds a Ward-Fee of ; 1.” 


But it has been alrcady ſhown, that the Vaſ- 
fal  forbear entering to the Ward-Fee, and 
ſuffer t e Superior to make his Caſualty of Mar- 
Tiage effectual, by a real Action of Pointing the 
Ground; for no perſonal Action lyes — the 
Heir, unleſs he enter and poſſeſs the Lands 
holden Ward; and this the Court of Seſſion 
have adjudged i in expreſs Terms (). 

Next he ſtates a fictitious Cale (c) of ten Heirs 
ſucceeding one after another in a Ward-Fee, un- 
married, whereby ſo many different Avails of a 
Marriage may be due, and exhauſt the Fief ; but 
the Law is not made to obviate all poſſible Caſes 
and Incanveniencies, and only concerns what in 


common Courlſe, and for moſt Part happens (d). 


n þAverſe PE: and Methods 
or 
GP. 7. 0) January 5. 1681. Laird bf Dun.” (c) P. 7: 


Ad ea aptari debet jus que et frequenter et facile eveniunt, 
L. 5. fl. de legibus, 
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for alleviating or obviating this Caſualty above 
mentioned, may be followed; and indeed the 
Vaſſal's making a Conveyance of the Ward-Fee 
to his preſumptive Heir, as to Lands holden of 
the Crown, will prevent the Caſualties of both. 
Ward and Marriage ; for the Barons of Exche- 


o 


quer will expede Infeftments thereon without 
further Inquiry. 
The Author proceeds (a) to Recognition, 
ſpecially ſo called, which is a Feudal Delin- 
quency peculiar to Ward-holdings, whereby, 
upon Alienation of more than the Half of the 
Fief, without the Superior's Conſent, the whole 
returns, and opens to him, as above. By this 
Means, *tis pretended the Superior may rob the 
Vaſlal and defrand his Creditors; but there is no 
Place for ſuch Severity of Language; the Law 
has ſecured the Vaſſal and his Creditors ſuffici- 
ently againſt the Superior, were he ever fo ri- 
id, if they follow its Preſcription in Manner a- 
ove mentioned; and if they do not, they have 
themſelves only to blame, they have depended u- 
pon his perſonal Credit, and not upon his Eſtate, 
und fo cannot complain, though that ſhall, by 
the Vaſſal's Deeds, be forfeited to the Superior. 
He further avers (9, That many Superiors, 
eſpecially in the North Highlands and Iſlands, 
have their Vaſſals bound in Charters to follow 
them in the Wars, and to many ſlaviſh Services, 
even on Pain of loſing their Fief. The Fact 
. ' D may 
(0) P. 8. (6) Ditto P. | 
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may be denied, as our Anthor's Veracity is not 
much to be relied upon; but if Charters with 
ſuch Claufes are or ſhall be granted, the Ward 
Vaſſal is only liable 70 Services uſed and wont ; 
and ſuch Service, with reſpect to the King, has 
been in Diſuſe for ſorne Centuries, and never 
could have been uſed by the Subjects, but in Be- 
half of his Majeſty, and Defence of the Govern- 
ment, as noticed upon the firſt Head of this Eſ- 
ſay. And becauſe in Parts of the Highlands, in 
Place of the ordinary Reddendo of Ward-char- 
ters, vi. Services uſed and wont, explicite and 
ſpecial Preſtations were inſert, viz. Hoſting, 
Hannig, Watching and Warding, and uſed to 
very bad Parpoſe, and were one of the greateſt 
Means of raiſing and carrying on the unbappy 
Rebellion (as the Statute expreſſes it) they were 
juſtly aboliſhed, and an annual Sum allowed the 
Superior in Recompence of the ſame, to be tax- 
ed by the Lords of Seſſion, as therein directed (). 


It is affirmed by our Author (5), © That theſe 
« Clauſes, annulled by the Statute, are ſtill con- 


* tinued and renewed in the Vaſſals Charters, 
* and the Services demanded and performed.“ 


But this is a very improbable Story, and cannot 


be taken on his Word; eſpecially, ſince it is ſaid 
he wrote this Piece in the 1716, the very Vear 
that the Act was made, unleſs he could have 
had the Spirit of Prophecy: And, however, 


Auch Services are not exigible in Law; for, as 


either 
(4) 1 Geo. I. c. 24. Y P. 9. 18-309 
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either Superior or Vaſſal may apply to the Lords 
of Seſſion, to have the Value of them aſcertained, 
ſo, though neither ſhould make Application to 
that Purpoſe, the Services cannot be exacted. 
The Obligations or Proviſions to that Purpoſe, 
whether in the Charter, or by any other Agree-, 
ment made or to be made, are declared void 
and null, and to have no Effect in Law, and ſo 
remain in all Time coming; ſo that, if no Ap- 
plication is made for adjuſting the Yalue, the. 
Superior loſes both the Services and their Value 
till it is afcertained. 
Our Author obſerves (a), That theſe Te- 
e nures are the Remains of the old Gothick 
** Conſtitution, whereby the Vaſſals, who held 
** by Knight-ſervice, were inſtead of a Standing 
** Army; and now that we have regular Troops, 
and that the Vaſſals, being burdened for the 
** moſt Part with the Supplies for Payment 
* of them, ought to be freed from the Slavery 
of theſe Holdings, which now are not only 
„ uſeleſs, but hurtful.” But do not the Supe- 
riors likeways pay a Proportion of the Land-tax? 
And admitting that the Vaſſals in Ward-haldings 
pay their Proportion of it, that may be Reaſon 
for relieving them from furniſhing Men for 
Defence of the Country, but can be none for 
exeeming them from the Caſualties incident to 
theſe Holdings; and, however, Vaſſals in Lands 
of all kinds of Tenure, as much as in thoſe * 
| Len 


* 


(e) P. 94 
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den Ward, are equally liable to a Proportion of 
the Ceſs or Land-tax, tho' they were not fub- 


jected to any Neceſſity of attending the King's 


Army for Defence of the Country. 

It is to the Gothick Conſtitution that we owe 
our Parliaments, which are the Guardians of our 
Rights and Liberties; and I ſuppoſe our Author 
is not for aboliſhing them, becauſe they have 
ſuch Original: And, conſequently, neither can 
our Feudal Holdings be impeached on that Ac- 
count, 

Our Author having arraigned the Tenures as 
uſeleſs and hurtful, proceeds to Hereditary Ju- 
riſdictions, as another Grievance he pretends we 
labour under; © Some Great Men ( ſays he) 
have a Power of Juſticiary over vaſt Tracts 
of Ground, equal, in Criminals, to the Power 
* of the Lords of Juſticiary, and excluſive of 
* them ; and that the Lords of Regality have 
« a Power of puniſhing capitally (a).“ 

For Anſwer ; As the Court of Juſticiary may 
regularly review the Sentences of the Baillies of 
Regality, ſo there is no Exception from this 
Rule but one, vig. that of his Grace the Duke 
of Argyle, who has a peculiar and exempt Ju- 
riſdiction; in that Reſpect he has Prerogatives 
that may be deemed perhaps equal to thoſe of a 
County Palatine ; and why ſhould they be en- 
vied him? The Juriſdiction belonging to that 
Family was anciently univerſal over the whole 
Kingdom of Scotland, of which the Earls of 

Argyle 
(a) P. 9. 
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Argyle were hereditary Juſtices General. In the 
Reign of King Charles II. this was reſigned to 
the Crown, with the Exception and Reſervati- 
on of that ancient Juriſdiction within the Shire 
of Argyle : Thus that Reſervation was purcha- 
fed or allowed for a very valuable Conſideration, 
no leſs than the Surrender of the like juriſdicti- 
on over all the reſt of the Kingdom ; and tho' 
that Reſervation has now taken Place about 
fourſcore Years, has it been ever heard, that 
any Abuſes have been made of that Power or 
Juriſdiction ſo reſerved, either to the Prejudice 
of the Publick, or the Oppreſſion of Individu- 
als? It any ſuch had occurred, it would have 
been no Secret; the reſt of the Kingdom muſt 
have heard of it; and the Rivalſhips that are al- 
ways, more or leſs, ſubſiſting betwixt great Fa- 
milies and Parties, in a free Government, would 
have effectually prevented any ſuch Abuſes or 
Oppreſſions being buried in Silence, if ſuch had 
truly occurred. Beſides, this ancient and noble 
Family has always been the Bulwark of the 
Proteſtant Intereſt in the Highlands, and have 
greatly ſuffered more than once on account of 
their Revolution Principles, and owe their Re- 
ſtoration to that happy Event. 

The Biſhop of Durham has a County Palatine 
Parcel of his Bithoprick, and it were pretty ri- 
diculous to make a Propoſal, to have it, or 
the other Counties Palatine in England, aboli- 
ſhed, as hurtful to the Libertics of the Subjects 


there, 


„ 1.4.42: HS 
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there, And yet our hereditary Juriſdictions, as 
they were originally Rights of Property, ſo they 
are expreſly reſerved to us, as ſuch, by the ſolemn 
oy of Union, as ſhall afterwards more ful- 
appear. | | 
The hereditary Sheriffſhips, which our Au- 
thor likeways finds Fault with, have been alrea- 
dy conſidered, and may be regarded in the ſame 
Light as Regalities, 
He next ſuggeſts (a), That, by the Mul- 
*- titude of Juriſdictions, the Subjects are heavi- 
“ly aggrieved ; that if a Royal Burrow lie 
* within a Regality, that Regality within a 
“ Commiſſariot, and that Commiſſariot within 
* a Shire, the Inhabitants of the Burrow are 
ce liable to all theſe Courts for the ſame Cauſe, 
** and ſo may be harraſſed by contending Juriſ- 
« dictions. 3 
If theſe Juriſditions were ſubordinate to one 
another, fo as the Plaintiff might be obliged to 
make his Way through all of them, there would 
be good Ground, upon his Part, for the Com- 
plaint ; but ſince they are co-ordinate, none of 
them having Power of reviewing the Decrees of 
the other, it is a Benefit to the Subjects, that they 
have eaſy Acceſs to any of theſe Courts, for 
adminiſtring Juſtice, and, if they give errone- 
ous Judgments, Application may be made di- 
rectly to the Court of Seffion in Civil Caſes, and 
of Juiticiary in Criminal, for Redreſs; and ſome 


(©) . 102 
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of theſe Courts have a peculiar and excluſive 
Juriſdiction, which gave Occaſion to their Efta- 
bliſhment, as the Cornmiſſary Court for Confir- 
mation of Teſtaments, in the fame Manner as 
the Biſhops Courts in England, for proving of 
Wills, and granting Letters of Adminiſtration 
of the Effects of Perſons deceaſed. | 
Nor is it any Hardſhip upon Defenders, that 
they may be ſued before. any of theſe inferior 
Courts, fince they cannot be conveened before 
more than one of them for the ſame Cauſe, as 
is ſelf-evident; and if one ſhould be harraſſed 
before different Courts for the fame Cauſe, he 


would be intitled to his full Coſts, and the Ac- 


tion diſmiſſed by the Court before whom he is 
fiſted, after being conveened before the other ; 
or, if Juſtice were not done in that Reſpect, he 
has caſy Acceſs to the Court of Seſſion for Re- 
dreſs, by Advocation or Suſ penſion. 


SECTION III. 
That the Feudal Holdings, Superiorities and 


riſdictions, have no T nils;y to the 22 
and fomenti ng Rebellions. 


B UT, fays our Author (a), The Proteſtant 
Religion, and the Civil Liberties of Great 
Britain, are in imminent Danger by theſe Su- 
periorities and hereditary Juriſdictions ; that there 
were 151 Landlords, and 51 Clans, in the Rolls 
ſubjoined to the Parliament 1587, to whom the 


People 


(a) P. 10, 11, 12, 13, 14, and 15. 
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People were under a ſlaviſh Subjection; that 


they are extremely poor, and groſly ignorant; 
that they are always on the Side of Popery and 
Slavery; that they are ready Tools at the Call of 
their Superiors, even againſt the Sovereign, from 
ſeveral Inſtances he gives; that by them Great 
Britain and our happy Conſtitution is in great * 
Danger; and that therefore they ought to be 
taken out of the Way, L 
Mere theſe Objections true, the Feudal Hold- | 
ings and hereditary Juriſdictions ought to be a- 
boliſhed for the Safety of the Publick, /a/us po- 
pul: eft ſuprema lex. The Properties of the Sub- 
jects are no doubt ſubject to the Pnblick, and 
| Whatever has a Tendency to ruin our happy Con- 
ſtitution ought to be removed: Theſe Surmiſes 
are induſtriouſly propagated; let us ſee therefore 
if there is any T 46 ah in them, ſo as to merit 
Cos.” N i 
In the ff Place, it is plain, that the Miſ- 
chief complaihed of is only owing to the ſlaviſh 
Dependence of the People upon their Landlords 
and Chiefs of Clans, and not to the Superiori- 
ties, which concern only the Vaſſals, nor to law- 
ful Juriſdictions, which the Captains of Clans 
| have no Title to overtheſe Clans. It will not 
| be pretended, that the Landlords ſhould be de- 
| prived of their Property, to remove the Depen- 
| 1 5 of their Tenants upon them; and much 
leſs ought the Rights of Superiors to be Game 
RA 
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ſince they have no Influence upon the Tenants, 
wha depend-upon their Maſters the Vaſſals. 
And as to e it were very juſt an 

expedient for the Good of the Publick, that 
theſe Dependencies were aboliſhed; but, from 
the Nature: of Clanſhip, it.will appear, That .it 
hath no Concern with Superiorities or hereditary 
Joriſditions. A Clan in the Highlands is 4 Tribe 
.of Families aſſociated together, as it were in a 
League, offenſive and defenſive, under a Captain, 
Chief, or Chiftain. The Ground of the Aſſoci- 
ation is the Connexion of Blood or Neighbour- 
hood; thoſe of the ſame Name imagine, they 
. have. ſprung from the ſame Root, that they 
are deſcended of the ſame common Parent; and 
others, though of a different Name, aſſociate 
with them on Account of their Neighbourhood, 
and become Branches of the ſame Clan; and 
ſome of theſe Chiefs of Clans have no Superi- 
ority, aud others little or no Property, as is no- 
toriouſly the Caſe of a ſignal Rebel, MacDonald 
of Keppoch, and others. 

It will appear from the ſeveral Acts made in 
King James the VI.'s Parliament (a), for ſet- 
tling the Peace of the Borders and Highlands, 
That it was only the Landlords and Chiefs of 


Clans that were noticed, as having the People 


under their Command, and obliged to find Se- 
curity for Redreſs of the Damages, occaſioned 
by the Depredations, Thefts, Robberies and 
* E Fire- 
(a) Anno 1587, 
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Fire- raiſing, committed by theſe under their Bats 
ner, and not the Superiors, or theſe having here- 


ditary Juriſdictions. 
Thus the Landlords are bound to preſent to 


the Juſtices Offenders, living within their Lands; 
complained upon, to abide Trial for Crimes 
committed by them; and, in Default, the Land- 
lords themſelves muſt ſatisfy the Damage of the 
Perſons aggrieved (a). And the Act contains 
a Proviſo, That in caſe the Landlords of Lands, 
in the Border or Highlands, live in the Fr. 
lands, and the Tenants being Dependers on Chif- 
tains or Captains of Clans, from whom they 
only receive their Rents, but whom they can- 
not command, the Landlords ſhall only be 
obliged to recover Decrees, and denounce ther 
thereon ; and, on preſenting ſuch Denunciation 
to the Privy-Council, take out Letters of Horn- 
ing againſt the Captain of the Clan, to charge 
him to apprehend the Offenders ; and, in De- 
fault, to denounce him to the Horn. It is not 
to the Superiors of theſe Lands that Recourfe 
is had, but to the Chief of the Clan, with 
whom the Landlords have no Connexion in the 
Caſe of the foreſaid Proviſo. 

The ſubſequent Statute (5) is directed im- 
mediately againſt the Chiefs of the Clans ; and, 
from the Preamble of the Statute, the Ground 
of Clanſhip appears to be as above. It ſets 
forth, that theſe of the Clans dwell upon the 
Lands of diverſe Landlords, and rene _ 

the 


(2) P. 1587. cap. 93. (6) Cap. 94. 
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e the Direction of the Chief or Captain. 
On PRETENCE oF BLoOD on PLACE os 
ABoDE, oftimes againſt the Will of the Lords 
of the Grounds ; and it provides, That the 
Chiefs or Captains of the Clans be charged to 
** enter Pledges (i. e. Hoftages) for keeping good 
* Order and Rule in the Bounds, on Pain of 
** executing to Death the Pledges in caſe of 
** /Tranſgrefſions, and no Redreſs made by the 
„ Offenders, for whom the Pledges ly. 
la none of thoſe Statutes, and diverſe others 
that follow in the fame Parliament, for pu- 
niſting or reſtraining the Crimes committed in 
the Borders and Highlands, is there the leaſt 
Mention of Superiors, or Perſons veſted with 
hereditary Juriſdictions, How, in ſuch Caſe, they 
can be chargeable with the Diſorders and Miſde- 
meanours committed by the People in the High- 
lands, is not eaſy to conceive; ſo that tis 
lainly a Miſtake and groundleſs Aſperſion, to 
oad them with the ſame ; Tis only the De- 
-pendence of the Poſſeſſors of the Ground, and 
eaſants, upon their Landlords, (when they 
live on the Ground) and on the Chiefs or Cap- 
tains of Clans, .that is ſuppoſed in the Statutes 
to occaſion thoſe Miſchiets, | 
And da we not ſee, that the Inhabitants of 
the Borders haye been reduced to Civility and 
good. Government, without impeaching the 
Feudal] Holdings and Juriſdictions, One Third 
of the Clans, as appears from the Roll ſubjoined 


SE Y 


35  AN-ESSAY UPON 
to the foteſaid Parliament, was of thoſe living 
upon the Borders bet wixt Scotland and England, 
and the Writer of the Appendix, to our Au- 
thor's Work, juſtly obſerves (a), That they 
Babe, for a long Time, been as much civiliged, 
as any Part of the united Kingdom. And: what 
ſhould hinder the other two Parts, viz. thoſe 
in the Highlands and Iſlands to become ſo too, 
without making an Encroachment upon the 
Property of the Subjects having Right to Supe- 
riorities and hereditary. Turifaictions f It is ap- 
patent, that theſe have no Influence upon the Diſ- 
orders and Inconveniencies complained of, ſince 
they have been removed in the Borders, and the 
Superiorities left inviolate; for one may reaſo- 
nably judge of the Nature of the Diſeaſe from 
the Cure; and have not theſe Superiorities and 
Juriſdictions as much Plage in the other Parts 
*of the Kingdom as in the Highlands, without 
any TInconveniencies attending ther: ?. 

The Union of the two Crowns inden! 
into Great Britain the Happineſs of National 
Concord and Security, #5 nas compleated, 
and brought to its utmoſt Perfection by the 
Union of the two Kingdoms. Before King 
James's Acceſſion to the Crown of England (6), 
Clanſhip, and its direful Conſequences, pre- 
vailed as much in the Borders betwixt that 
Kingdom and Scotland, as it did in the High- 
lands; ſeventeen of them are noted as wicked 
. and 


ws (a) P. 20. 8 Anno TT 
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and diſorderly People in the Middle and Weſt 
Marches before the Union of the two Crowns; 
and Care is taken, by the foreſaid Parliament, 
(4). to prevent or -puniſh the Crimes and Miſ- 
demeanours oceaſioned by theſe unlawful Afﬀo- 
ciations: On that happy Event: Civility, good 
Order and Induſtry ſuperveened among them, 
and Clanſhip wore. off by Degrees, and at laſt 
totally ceaſed; ſo that no ſuch Thing has been 
known, in theſe Parts, within the Memory of 
Man. Does not this diſcover the Root, — 
theſe Diſorders and Inconveniencies ſpring, and 
how 1 it may be removed? . 
I) he ſame Writer (5) notices the Reaſon why 
Bw in the Highlands were not as eaſily re- 
duced to Civility and good Order as theſe in 
the Borders, via. That there was eaſy. Acceſs to 
theſe Places, (i. e. the Borders) / that they were 
kept in Order and Subjettion ; but it is not ſa 
in the Highlands and Iſlands. This is a juſter 
Account by far of the Matter, than that of our 
Author, whoſe Work he publiſhes, The in- 
acceſſible Mountains, and the Inlets of the Sea 
that divide them in various Colonies, at Diſtance 
from one another, keep, them in a barbarous 
-uncivilized Way. And as Ignorance is faid 
to be the Mother of Devotion, (or rather Su- 
perſtition) ſo, no doubt, it is of a ſlaviſh Depen- 
dence : But what Concern have Superiorities and 


hereditary Juriſdictions with that Matter? Will 
the 


(aa) * 1587. (3) P. 20. 
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Principles 
and Notions of Liberty and Civil Government 
into the People, who are neither Superiors nor 
Vaſſals, but le Poſſeſſots of the, Ground? 
Will they become better Subjects or Chriſtians, 
that | theſe Privileges which they have no Con- 
dern with, be extinguiſhed ?.. 

Since it were ridiculous to attempt to remove 
Mountains, or dry up the Seas, in order to re- 
forin and civilize the People in the Highlands 
and Iſlands; the only Method ſeems to 4 that 
Knowledge of Chriſtianity, Civility and good 
Manners, be diffuſed among them, by erecting 
Schools, and placing a ſufficient Number of 
Catechiſts in theſe Bounds. To this Purpoſe, the 
Society for propagating Chriſtian Knowledge, 
with the Aſſiſtance of his Majeſty's gracious 
Bounty, have been 3 for many Years, 
and will I hope, at laſt, wholly reform them 
both from their Ignorance, Popiſh Deluſions, 
and ſhviſh Dependence on their Chiefs of Clans, 
contrary to the Preſcription of the Law. 

As King Fames VI. was at great Pains to 
ſuppreſs hs: Depredations in the Borders and 
Highlands, in Manner above recited ; ſo it 
were not unworthy the Care-of the Legiſlature 
* cauſe put theſe Acts in Execution, in order 
to preſerve the Peace and Quiet of the High- 
lands, as Occaſion requires, (as J hope there ne- 
ver ſhall); for theſe wholſome Laws are, for 
that very Reaſon, extended to that Caſe, by = 
| : Act 
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publick Peace ; and therefore extends the 
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Act after the Revolution a). "This is 
al; tho' the Writer of the Appendix is pleaſed 
to ſay, it only laſted for two Years: That con- 
cerns only the Period prefixed: for the King's 
granting a Commiſſion of Juſticiary, in the 
Highlands, for repreſſing the Crimes and Difor- 
ders there, to certain Perſons, to whom, theſe 
having Right to heritable Juſticiaries-General 
ſhould be obliged to graht Commiſſion to the 
fame Effect, within their reſpective Bounds, that 
all acting of Conſent, the Depredations and Rob- 


beries might be the more effectually puniſhed 
and reſtrained by the royal Authority; but as 


to the extending the Laws for repreſſing the 
Depredations in the Highlands, to the preſerv- 
ing the Peace of the Country, there is ho doubt 
it is perpetual. The Act declares, That the eu- 


tending the Ads made again} Clans and their 


('hiftains, for the more effeftual repreſſung the 
Thefts and Depredations in the Highlands, 
may alſo be fingularly uſeful, for preſerving the 
fame to 


the Caſe of the publick Peace, T1 

It is obſervable from this Act, That, tho' it 
impowers the King to grant Commiſſions of Ju- 
ſticiary, yet it is with an Exception of the Lands 
lying within the heretable Right of Juſticiary- 
General, pertaining to the Earl of Argyle, or 
any other within the Bounds foreſaid; and the 


{ame is declared tg be without Prejudice to the 


whole 
() Par. 1693, Chap, 941 | 
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whole foreſaids Perſons, the Lords of Regality, 
and all others, of their ſeveral reſpective Nights 
and. atiflictions : Hence tis plain, that our 
ture, in prefetibing Meaſures for preſe tv- 
ing the publick Peace, did not conſider the he- 
reditary Juriſdictions as prejudicial thereto ; but 
on the contrary, as inſtrumental for that Pur- 
le. 

It is likeways to be noticed, on this Head, 
That the Britiſh Statute, which: declares fach 
Crimes and Offences, as are high Treaſon within 
England, to be Treaſon in Scotland (a), ex- 
preſly rovides, * That where any Commiſſi- 
* on of Oyer and Terminer ſhall iſſue, for the 
40 Trial of ſuch Treaſon, purſuant to the Act, 
*« and is to be executed within any Diſtrict 
< where there is a Juſtice-General, or any Per- 
<< ſon having Right of Juſticiary, who had Ju- 
tiſdiction in Caſes of High Treaſon, at the 
Time of making of the Act, ſuch Juſtice- 
General or ſuch Perſon having Right of Ju- 
< ſticiary, or their reſpective Devens ſhall be 
© in the ſaid Commiſſion, and one of the Suo- 
* rum. This is a ſtrong Ratification of heretli- 
tary Juriſdiction. 

And further, by the Britiſb AR ( FR the 
more effectually ſecuring the Peace of the High- 
' lands, all Clauſes in Charters, Contracts or 
Agreements, whereby Services of perſenal At- 
— Hoſting, Hunting, &c. are declared 
void 


005 Annz, C, 21. (5) 1m Geo. I: C. 232 
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void and null; and the Reaſon aſſigned in the 
Statute for annulling them is, That the Cu- 
** ſtom of conveening Numbers of his Majeſty's 
Subjects, together with the Practice of oblig- 
ing them to perform theſe Services, in virtue 
of ſuch Clauſes, is contrary to the Nature of 
** good Government, and deſtructive of the Li- 
*© berties of free People, inconſiſtent with the 
Obedience and Allegiance due to his Maje- 
© {ty and Government, as well as obftructive 
to the Improvement of Trade, Husbandry, 
* and Manufactories, and was one of the great- 
eſt Means of raiſing and carrying on the late 
„ unhappy Rebellion.” But it is not inſinuate 
in the leaſt, That the fendal Holdings and heri- 
table Juriſdictions had any Tendency to produce 
theſe fatal Conſequences : Wherefore, this is 
another Inſtance of the Parliament's approbating 
the ſame. 

The Examples given by our Author (a) of 
the Highlanders having difturbed the Govern- 
ment, and contributed to the Rebellion 1715, 
(and we may juſtly add the late unhappy Re- 
bellion 1745) do not, in the leaſt, concern the 
Superiorities and Juriſdictions, as was already 
ſhown. The Dependence of the Peaſants upon 
their Landlords, and of both upon the Chief or 
Captain of the Clan, and their remote and al- 
moſt unacceſſible Situation afforded the Authors 
of theſe Rebellions Opportunity to ſet up their 

| F Standards 


(a) P. 13, 14. 
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Standards among them. Tis certain, the late 
Earls of Winton and Nithſdale, and Lord Pan- 
mure, who were attainted for the Rebellion 
1715, had many Vaſſals and Tenants ; and, 
however, none of theſe joined them in that 
wicked Enterprize, And the late unfortunate 
Earl of K:/marnock, who had the whole Town 
of Kilmarnock 'holden of him, could not prevail 
upon any of the Inhabitants. to join him in his 
rebellious Courſes. All theſe had their Poſſeſſi- 
ons in the inland Country; and their Vaſſals and 
Tenants had no Dependence upon them as Chiefs 
of Clans. Theſe Inſtances demonſtrate, that 
it is only the Dependence by Clanſhip, that 
2 Occaſion to the raiſing and carrying on 
theſe unnatural Rebellions. 

And as to the other Inſtance, where the High- 
landers are ſaid to have created Diſturbance to the 
publick Peace, and to have harraſſed the People 
in the Weſt of Scotland, in the Reign of King 
Charles II. This was done in Obedience to the 
Commands of their lawful Sovereign, and theſe 
commiſhoned by him; and ſhows their exceſ- 
five Attachment to Loyalty rather than a Spirit 
of Rebellion. But indeed, that and the other 
Inſtances, our Author alledges to the ſame Pur- 
poſe (a), are quite out of the Caſe, fince Supe- 
_riorities and hereditary Juriſdictions had no In- 
fluence in any of them. 
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That the infringing the feudal Holdings and he- 
reditary Juriſdiction may be dangerous to our 
happy Conſtitution, 


T is therefore evident, that the feudal Hold- 

. ings and hereditary Jarifdiftions are not 
productive of any Inconveniencies to the publick 
Peace or Quiet of the Country ; and much leſs 
can they be any of the Means of raifing or car- 
ring on Rebellions. And, I ſhall now proceed 
to ſhow, in the laſt Place, That the infringing 
them may be dangerous to our happy Conſti- 
tution. 

Our Author pretends (a) to offer ſome Ex- 
pedient to the Parliament, that may give Strength 
and Security to our happy Conſtitution, The 
Meaſure he propoſes to accompliſh that End is, 
to aboliſh our Feudal Holdings, and Hereditary 
Juriſdictions thereto inherent, which has a di- 
rect Tendency to undermine our Conſtitution, 
and the Settlement of the Crown in the Prote- 
ſtant Line: Theſe are inſeparable, and the ſure 
Foundation of the Happineſs of Great Britain, 
which however is laid by the Union; and there- 
fore whatever tends to a Violation of any of the 

Articles of the Union, muſt, of Conſequence, 
have a Tendency to undermine the Security of 
our Conſtitution in Church and State, built u- 
pon it. | 8 
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By the Twentieth Article of the Union it is 
expreſly provided, © That all heritable Offices, 
* Superiorities, and heritable Juriſdictions, be 
te reſerved to the Owners thereof, as Rights of 
« Property, in the fame Manner as they are 
*. now enjoyed by the Laws of Scotland, not- 
« withſtanding this Treaty.“ If this Article is 
infringed, may not any other of the Articles of 
the Union be broke through? This is as unal- 
terable as any of them. Thus, by the ſame 
Rule, the Firſt Article, That the 'T'wo King- 
doms be united into One, by the Name of the 
Kingdom of Great Britain; and the Second, 
which eſtabliſhes the Succeſſion to the Crown 
of the United Kingdom, in the Proteſtant Line 
of his preſent Majeſty; and the Third, That 
the United Kingdom be repreſented by one and the 
fame Parliament of Great Britain; may likeways 
be unhinged: Wherefore this Propoſal tends 
plainly to overthrow our preſent happy Conſti- 
_ tution ; the Union is the Foundation of it, the 
Great Charter of the Rights and Liberties of the 
Britiſh Subjects, both Sacred and Civil, and the 
Bulwark of them; it is the greateſt Security of 
the Proteſtant Succeſſion, which is Guardian of 
them. OY; | 

And on Suppoſition, that the Conſtitution of 
the United Kingdom could be preſerved, not- 
withſtanding the Violation of any collateral Ar- 
ticles, (as it ſeems impoſſible, from the Nature 
of things, that it can) yet, will not the Refor- 


med 
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med Religion in Great Britain be in great Dan- 
ger, by the ſame Rule that our reſerved Rights 
of Property may be violated? The Proteftant 
Religion, and Presbyterian Church Government, 
is eſtabliſhed in Scotland by a ſeparate Act of the 
Union Parliament, and the Church of England, 
by an Act of the Parliament of England, eſta- 
bliſhed there; both theſe Statutes, by the Acts 
of the reſpective Parliaments, ratifying and ap- 
proving the Treaty of Union of the Two King- 
doms, are declared to be fundamental Conditions 
of the Union,. and Parts of the ſaid Articles: 
Wherefore the Security of the Proteſtant Reli- 
gion, and Presbyterian Church Government 
here, and of the ſame Religion in England, ac- 
cording to the Preſcription of their Church, is 
the ſame with that of the Rights and Privileges 
reſerved to the Perſons intitled thereto, by other 
of the Articles; and if any of theſe, touchin 
our Civil Rights and Liberties, 1s broke through, 
the other, which concerns the Eſtabliſhment of 
our Religious and Sacred Rights and Privileges; 
may likeways be violated. 

Various Diſputes have occurred amongſt the 
Learned, touching fundamental Laws of a Coun- 
try: Some have had the Aſſurance to deny there 
can be any ſuch; for that, when the Govern, 
ment is conferred upon one. or more Perſons, 
thoſe who are veſted with it mult be at Liberty 
to act with an unlimited Power, and that other- 
ways their Power could not be ſupreme; ſo 


that, 
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that, in their Opinion, Fundamental Law is a 
mere Chimera. This was the Doctrine of the 


famous Mr. Hobbes (a): In his Book, inſcribed 


Tux LEVIATHAN, he lays down ſuch Prin- 
ciples as undermine not only the Civil Rights 
and Liberties of the People, but even raſe the 

Foundation of Moral Virtue and Religion. 
This ſeems to have been the Opinion of our 
Author; for, as one of the Anſwers to the Ob- 
jection, which he foreſaw would ly againſt the 
aboliſhing the Feudal Holdings and heritable 
Juriſdictions, That the ſame were reſerved by the 
Articles of the Union as Rights of Property, he 
afſerts (5), * That the Act of the Union cannot 

** protect them againſt a ſubſequent Act of the 
« Britiſh Parliament.“ | | 
But the moſt eminent Authors upon theLaw, 
touching publick Right and Civil Government, 
are juſtly of a contrary Opinion (c), v2. that 
in eſtabliſhing a Civil Government, there may 
be fundamental Laws and reſerved Rights, and 
that the Acts of theſe veſted with the ſovereign 
Power, impeaching theſe reſerved Rights and 
Liberties, are void and null. Not to mention the 
fundamental Laws of other States andKingdoms, 
of this Kind is the Great Charter of the Liber- 
ties of England, ratified by diverſe Acts of Par- 
liament ; in one of theſe it is enacted, That if 
. any 


(a) De cive, C. 6. (6) P. 16. (c) Erot. de jure belli, 


lib. 1. cap. 3. Sect. ro. 16. Puffen. de jure nat. et gent. lib. 7. 


c. G. Sect. 12. Hub. de jure civit. lib. 3. c. 19. 
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any Statute be made contrary to the Great Char- 
ter, it ſhall be holden' for none (a). The De- 
claration of the Rights and Liberties of England 
preſented to the and Princeſs of Orange, 
upon which they accepted the Crown of Eng- 
land, and which was ratified by an Act of Par- 
lament (6), is of the ſame Nature. 

We had no expreſs Charter of our Liberties ; 
and though the States of the Kingdom preſented 
a Claim or Declaration of our Rights and Liber- 
ties to King William and Queen Mary with the 
Crown of Scotland, upon which they accepted 
the Crown (c); yet many Articles of that De- 
claration never had the Sanction of an Act of 
Parliament. And though the feditious Parlia- 
ments in the latter Part of the Reign of King 
Charles I. greatly depreſſed the Royal Preroga- 
tive, which made it neceſſary, on the Reſtora- 
tion of the Royal Family, for the Parliament to 
aſſert (which they did too ſtrongly) the Royal 
Prerogative in the ſeveral Branches, whieh had 
been encroached upon; yet we had not the 
Rights and Liberties of the Subject aſcertained, 
fo that the Security we had forithe ſame, lay on- 
ly in the Uſage of our Government for a great 
Number of Centuries, and in the forefaid Claim 
of Right. 

This, and diverſe other Reaſons, made it ne- 
cellary, that our Rights and Privileges ſhould be 
ſpecially 

(a) 42 E 3. cap. 1. 0 W et M. Seſſ. 2. c. 2. (c) Conv. 
of States 1689. C. 13, 28, 38. 
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ſpecially reſerved by the ſeveral Articles of the 
Union to that Purpoſe. Theſe Articles, from 
the Nature of the Thing, and by expreſs De- 
claration of both Parliaments, are to be obſerved 
as eſſential and fundamental Conditions of the U- 
nion; ſo that whatever Doubts and Difficulties 
might be concerning the fundamental Laws of 
other States and Kingdoms, there can be none 
with reſpect to theſe of the Britiſh Government. 
The Articles of the Union are the pacta conven- 
ta, the folemn Convention betwixt two inde- 
pendent Kingdoms, and the Conditions upon 
which they enter into an Union of both King- 
doms into one, and are ſo many reſerved Rights 
to the reſpective Subjects of both; and ſince the 
Great Charter of the Liberties of the Subjects of 
England, which was only a Grant of the Sove- 
reign, ratified by Acts of Parliament, was inde- 
feaſible, and to be maintained as a fundamental 
Law, can it be Matter of Queſtion, that the 
Articles of Union, upon which the Britiſh Go- 
vernment and Conſtitution is founded, are to be 
deemed ſuch ? e 

Our Author, in order to remove the foreſaid 
Objection to his Propoſal (a), viz. That the Su- 
periorities and Juriſdictions are reſerved, by the 
20th Article of the Union, as Rights of Proper- 
ty, ſuggeſts, That by Acts of the Scots Parlia - 


ment (5), it is provided, That no Regalities 


« ſhall be granted without Conſent of Parlia- 
NI og ment, 
(a) P. 15. 16. (3) Parl. 1455. C. 43. 44. 
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« ment, and that no Offices be granted there- 
« after in Fee and Heritage; that therefore all 
the Regalities and hereditary Sheriffſhips 
« granted thereafter, without Conſent of Par- 
* lament, were contrary to Law, and that the 
* above Article of the Union cannot be con- 
* ſtrued a Repeal of theſe Acts, and a new 
«© Grant of ſuch Offices as were poſſeſſed by the 
«© Subjects of Scotland againſt Law.” 

But the Anſwer is, That the foreſaid Rights 
are preſerved to the Owners, as they were then 
poſſeſſed at the Time of the Union; ſo that 
though they had been liable to Challenge, at the 
Inſtance of the Crown, upon theſe ancient Sta- 
tutes, yet after a ſolemn Ratification of them, 
virtually implied in the foreſaid Reſervation, they 
cannot be impeached, more than if each of them 
had been particularly confirmed. And further, 
it has been already obſerved, that by the Act 
1693,  enjoining Lords of Regalities to grant 
Commiſſions of Juſticiary in the Highlands to 
theſe appointed by the King, and by the Byi- 
tiſh Statute, intitling them to fit, as of the Quo- 
rum, in Commiſſions of Oyer and Terminer, on 
Trial of Cafes of Treaſon, they are owned, and 
in Effect confirmed, and ſo thereafter could 
not be deemed againſt Law; and indeed they 
were ſecured long ago to the Owners by the po- 
ſitive Preſcription, which is good againſt the 


King, 
* 20 COOL 
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It is likeways ſaid (a), That, by the 4th 
« Article of the Union, there is a Communi- 
e cation of all Rights, Privileges or Advanta- 
& pes, that do or may belong to the Subjects of 
either Kingdoms; and that therefore, fince 
* the Subjects in England have obtained Free- 
« dom from thefe flaviſh Tenures and Depen- 
“ dencies, the Subjects of Scotland have Right 
* to claim the ſame Immunity.” | 

But the Author had it ſeems forgot, or de- 
ſignedly leaves out the Exception ſubjoined in 
that 4th Article, and indeed implied in the Na- 
ture of the Thing, viz. except where it is otber- 
ways exprefly agreed in theſe Articles. Now it 
is expreſly agreed by the 2oth Article, That all 
heritable Offices and Juriſdictions ſhall be reſer- 
ved to the Owners as Rights of Property, and 
conſequently, the Immunity from theſe Tenures 
which take Place in England, can no more be 
communicated to the Vaſſals in Scotland, than 
the Privileges of Superiors, that take Place in 
Scotland, can be communicated to the Lords in 
England over their Vaſſals there. 

Again, it is alledged by our Author (6), That 
« by the 18th Article of the Union, an Alte- 
ration may be made in the Laws which con- 
e cern private Right, for the evident Utility 
of the Subjects in Scotland, and that the aboli- 
e ſhing theſe Tenures and Juriſdictions will 
ce tendto the Utility of the People of Scotland, is 
«K eyj- 


A 


(a) P. 17. (6) Ditto P. 
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e evident from what he had faid touching them, 
and that the 20th Article, which relates to the 
* ſame, does not declare their Conſtitution un- 
a alterable.” | 

But the fame Anſwer recurs, namely, 'That 
the Laws touching private Rights are ſubject to 
Alterations, for the evident Utility of the Sub- 
jects of Scotland; but the Rights expreſly reſer- 
ved in the ſeveral Articles of the Union, without 
Power of Altetation, can be ſubje& to none, 
and ſuch is the Caſe of the Feudal Tenures and 
hereditary Juriſdictions; and there is a vaſt Dif- 
ference. betwixt a Subverſion, or Infraction of 
private Rights already conſtitute and reſerved, 
and an Alteration of the general Law touching 
private Right; for the firſt would be a manifeſt 
Injury to the Owners, whereas the other could 
be hurtful to none, as concerning only future 
Caſes and Acquiſitions. 

And as to the Author's Remark, That the 
Article touching theſe Rights does not declare 
the Conſtitution of them unalterable; it is moſt 
abſurd : For neither are the forementioned three 
Articles, uniting the Kingdoms of Scotland and 
England into one, conſtituting the Britiſb Go- 
vernment and Parliament, declared unalterable, 
and yet none will have the Aſſurance to affirm, 
that they are ſubject to any Alteration, The 
Rule, from the Nature of the thing, and plainly | 
inferred from the Compoſure and Complexion 
of the Articles, is, That fuch as are not —_ 

re 
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red alterable, muſt remain firm and unalterable, 
as the Conditions whereupon the Union procee- 
ded, and Baſis and Foundation of the Britiſh 
Conſtitution and Government, which, and the 
Succeſſion to the Crown of Great Ban in the 
Proteſtant Line, ſhall remain fixt and inviolate 
while Sun and Moon endure, notwithſtanding 
that the Articles touching the ſame do not de- 
clare them unalterable. 


Our Author concludes with obſerving, That 


| the Britiſh Parliament, by their foreſaid Act 


annulling Obligations for perſonal Services of 
Vaſſab (a), have already broke in upon the 
Superiorities in Scotland, by taking away ſome 
of their Conſequences, for an Equivalent in 


Money, and thought not that their ſo doing was 


any. Encroachment upon the Articles of the 


Union ; and that therefore they may apply the 
ſame Remedy as to the whole, that the Seeds of 
Rebellion, ariſing from thence, may be for ever 
removed, 

But, for Anſwer ; What is done by that sta- 
tute is no Impeachment at all upon Superiorities : 
For not only Clauſes in Charters, but likeways 
all Obligations in other Contracts or Agreements, 
for perſonal Services of Hoſting and Hunting, 
Sc. are annulled. It has been already noticed, 
that theſe Clauſes were not agreeable to the Na- 
ture of the Holdings, and ſuch Obligations were 
indeed contrary to the leveral Statutes, that diſ- 


charged 
(a) 1 Geo. I. C. 24. 
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charged all Leagues and Bonds of Aſſociation, 
without the Privity and Conſent of the King, 
as tending to Sedition, and to the. Breach and 
Diſturbance of the publick Peace (a); fo that 
they might juſtly have been declared void, as 
being contrary to our former Laws ; and there - 
fore 'tis abſurd to pretend, that the Parliament 
was making any Encroachment on the Rights of 
Superiors by that Statute, when they were gi- 
ving them more than they were intitled to, v:z. 
an Equivalent for theſe Services. | 

And as to our Feudal Holdings and Heredi- 
tary Juriſdictions their being the Seeds of Re- 
bellion, it hath been fully ſhewn, that that is a 
groundleſs Reflection, and a Surmiſe raiſed of 
Purpoſe to influence the aboliſhing them ; but 
'tis hoped the Wiſdom of the Parliament will 
not liſten to calumnious Reflections, but weigh 
the true Merits of the Caſe, and the Conſequence 
of violating Rights and Privileges, expreſly ſe- 
cured, as Rights of Property, by the Articles of 
the Union, whereupon their own Conſtitution 
is founded, and which is the Bulwark of the 
Succeſſion to the Crown of Great Britain in 
the Proteſtant Line, upon which, and the Bri- 
_ tiþ Conſtitution inſeparably connected there- 
with, all our Rights, Liberties and Privileges 
Sacred and Civil, depend, which every Br:1jh 
Subject, that is a Lover of his Country, cannot 
but with to remain inviolate for ever. 


| Next 
(e) Par. 1424. c. 36. Par. 1558. c. 43. Par. 1585. c. 12, 


— 2 — — 
2 — 2 
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Next to the Diſſolution of the Union, which 
is the ſtrongeſt Bar againſt the Popiſh Pretender 
that human Wiſdom can invent, the Enemies 
to our Conſtitution long, with the greateſt Ar- 
dour, for an Infraction of any of the Articles of 
the Treaty, touching out reſerved Rights and 
Liberties, as having a direct Tendency to un- 


dermine its Security, which, to be ſure, the 


Wiſdom of the Parliament will by all Means 


APPEN- 
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1 TIED 1.3 
_ writing this Eſlay, I have ſeen a little 


Pamphlet, entituled, National Union recom- 
mended, in Anfwer to a late ſcurrilous Paper in 
the Old England of 27th December 17463 
and an equally ſcurrilous Reply, in a late Pamph- 
let entituled the THISTLE 

T join with that Author in all the hard but 
juſt Epithets he gives theſe two Performances; 
I ſhall only add one Obſervation, vi. that it a 

pears to me that the ſame Perſon has been the 
Author of both. The Author of the Thiftle 
ſnbjoins to his Piece the other Paper which he 
pretends to anſwer ; Why all this Care about it, 
if it was not his own genuine Offfpring ? | 
The Project of both Papers is the fame : In 
the firſt the Scots are excited to Rancour againſt 
the Engliſh, by the Propoſal of excluding them 
from all Communication of Trade, and other 
Privileges, ſecured to them by the UN IN; and 
in the Thiſtle the Engliſh are ſcurrilouſly abuſed, 
and injurious and groundleſs Suggeſtions made, 
that the UNION was carried on by corrupt 
Means, upon the Part of the Engh/h ; That 
they are ſick of the Scots; and that the Scots 
are very fick of the UNION, and fond to have 
it diſſolved, and to be reſtored to their ancient 
Independency. The Deſign of both plainly is 
to 
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to raiſe an univerſal Combuſtion, in order to 
make Way for a Diſſolution of the Un1ox, and 
thereby revive the Hopes of the Popiſb Pretender, 
which by the Union were extinguiſhed, and 
will remain ſo while the 'Un1oNn continues in- 
Violate: L 

At the ſame Time white the Auther of the 
Pamphllet before me recommends a National 
nion, and endeavours to eftabliſh it in the Af- 
fections of the People, he makes the ſame Pro- 


poſal (a) with the Author of Superiorities Diſ- 


play d, and perhaps he is the ſame Perſon that 
wrote and publiſh'd it. 

Ne ſuggeſts, that the Root whence all the late 
Diſorders ſprung, was the Vaſſalages and Juriſ- 
dictions in the Highlands, and that therefore the 
Soil ought to be rid of fo pernicious a Growth, 
and makes a virulent Invective againſt them. 

But, I hope it has been abundantly ſhown in 
the foregoing Eſſay, That the Superiorities and 
Jurifdictions had no Influence in raiſing the late 
unnatural Rebelhon, or on the former, in the 
1715; that they were owing to a quite different 


Cauſe, viz. the Clanſhip in the Highlands, 


which has no Concern with Superiorities and 
Juriſdictions, and that it would be of moſt dan- 
gerous Conſequence, to our happy Conſtitution, 
to infringe them; ſince they are ſecured, to the 
Owners, by the Treaty of the Union, as Rights 
of Property, | 


Where- 


(3) P. 8. 


1 


1 
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Wherefore, tis ſurpriſing that ſuch Motion 
ſhould be made by a Perſon that recommends 
the Union as inviolable, and the great Security 


of the Settlement of the Succeſſion to the Crown 


in the-illuſtrious Houſe of Hanover, and as the 
Fundamental of our whole Political Syſtem, ſo- 
lemnly ratified and confirmed; and that none 
but an avowed or concealed Jacobite would 
ſurmiſe the leaſt hint to the contrary (a). 

I ſhall not accuſe the Author of falling un- 
der ſuch Character, but 'tis obvious that his 
Plan has a direct Tendency to undermine our 
happy Conſtitution. How is it poſſible to pre- 


ſerve a Chain entire, and at the ſame Time break 


one of the Links ? Is not the 2oth Article of the 
Treaty a Fundamental Part of it? And how 


then can an Infraction be made of it, without 


undermining the whole? Wherefore, tho' this 


Author pretends to be a Friend to our happy 


Eſtabliſhment, yet, in reality, he contributes to 


the ſame fatal Enterpriſe, which the avowed or 


concealed Facobrtes, and the Authors he is con- 
futing, aim at, v/z. the unhinging of the Union, 
by an Infraction of an expreſs Article of it, and 
by that Means to advance the wicked Scheme 
of the Enemies of our happy Conſtitution, to 
ruin it. 7 
The Cardinal Principle our Author founds on, 
is (S), That whoever knowingly and wittingly goes 
about to looſen the Bands of a Community, is a 
| H Traitor 


(a) P. 4. (5) P. 1, and 2. 
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Traitor to that Conſtitution, which he thus en- 


deavours to deſtroy; That the Union is the Fun- 
damental of our Political Syſtem ; and that there- 

fore theſe are guilty of High Treaſon againſt the 
Body-politick, who endeavour to diſſolve the Uni- 
on, oe ought to juffer Puniſhment, as in Cafes 
of High Treaſon. 

Now all the Articles of the Treaty have the 
ſame binding Force and Authority, are folemn 
Conventions and effential Conditions; whereupon 
two independent Kingdoms agree to unite into 
one, and fo are the Fundamental Law of the 
Britiſh Conſtitution, What the Apoſtle ſug- 
geſts, 'with reſpect to the Law of GOD, That 
whoſoever offends in one Point, is guilty of all (a), 
holds in the preſent Caſe; and therefore the 
ſame Judgment, which our Author pronounces 
againſt theſe he is confuting, for their Endea- 
vours to ſubvert our Conſtitution, by diffolving 
the Union, muſt fall upon himſelf, for pro- 

ofing an Infraction of one of the Articles. He 
could only plead, in Arreſt of Judgment, a pre- 
tended, but ſurely a miſtaken Zeal for the Con- 
ſtitution, which he is unwarily undermining; 
whereas the other Authors openly declare them- 
ſelves Enemies to it, 

Upon the whole, a Compliance with the Pro- 
poſal to aboliſh or infringe the Feudal Superi- 
orities and Hereditary Juriſdictions in Scotland, 

tecured by the Union, would be highly injuri- 
| 8 
0 Jaw, i li. 10: 8 
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ous to the private Perſons yeſted therewith, and 
-moſt dangerous to the Publick : Such Meaſures 
would not extinguiſh the Seeds of Rebellion, 

but rather foment and diffuſe them, by occh- 
fioning Animoſities and Diſaffection to the Go- 

vernment: Wherefore it ought to be the Win 
and Endeavour of all Lovers of their Country, 
and true Britons, to regard the Articles of that 
ſolemn Treaty as inviolable, and to maintain 
the ſame inviolate. The Union is the great Se- 
curity of our Rights and Liberties, and of the 
Succeſſion to the Brz##/þ Crown in the Prote- 
ſtant Line; and conſequently the ſtrongeſt Bar 
againſt the 'Popiſh Pretender, and an Infraction 
of any one of the Articles, has an undoubted 
Tendency to unhinge the whole. 
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